Norway, such as the safeguarding of the quality pofitical debate, guaranteeing pluralism,
maintaining the independence of broadcasters frolitiqal parties and preventing powerful financial
groups from taking advantage having access to coniahgolitical ads on TV, were relevant but not
sufficient reasons to justify, in the specific cingstances of the case, the total prohibition of thim

of political advertising. Accordingly, in the Colgtview, there had been a violation of Article 10 o
the Conventioff® It is obvious that the Court’s judgment has inéthor renewed the debate in many
countries in Europe whether or not a ban on palitadvertising on television is still a legitimate
restriction on freedom of political speech and asde paid political advertising. Due to the judgine
in the case against Norway, some countries haeadyrmodified or are reviewing their legislation on

this topic?®

3.2. FREEDOM OF EXPRESSION, PUBLIC DEBATE AND DEFAMATION OF

POLITICIANS OR PUBLIC FIGURES

One of the main characteristics of the Court’'s daseover the years is the emphasis on the freedom
of political debate and critical information regigl politics and politicians. The Court has recegul
that there arevider limits of acceptable criticism as regards alifician or a public figureas such,

than as regards a private individual. In severdbjoents, the Court has reiterated that a politician

8 Compare with ECtHR (Judgment) 10 July 2003, Qdse44179/98 Murphy v. Ireland, where the Court
found a ban on religious advertising on televisioaccordance with Article 10 of the ConventioneT®ourt
considered that religious advertising on televisioould lean in favour of unbalanced usage by religi
groups with larger resources. It accepted a t@taldn religious advertising on television in Irelareferring
to the country-specific religious sensitivities.rRbe Court it was important that the applicantpastor
attached to the Irish Faith Centre, a Bible basbds@an ministry in Dublin, was kept free to adige in
any of the print media or to participate as anyeottitizen in programmes on religious matters antave
services of his church broadcast in the audiovimedia.
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See also T. Lewis, “Reasserting the Primacy obaBcast Political Speech after Animal Defenders

International? - Rogaland Pensioners Party v. NgiwkaJournal of Media Law2009), p. 37-48.



“inevitably and knowingly lays himself open to akboscrutiny of his every word and deed by both
journalists and the public at large, and he mustequently display a greater degree of tolerarfce.”
The Court went a step further regarding public ¢elaad criticism aboujovernments and executive
bodies as “the limits of permissible criticism are wideith regard to a government than in relation to
a private citizen, or even a politician. In a denatic system the actions or omissions of the
government must be subject to the close scrutimynly of the legislative and judicial authoritiest
also of the press and public opinion. Furthermdne, dominant position which the government
occupies makes it necessary for it to display ag#trin resorting to libel proceedings, particwarl
where other means are available for replying toutljestified attacks and criticisms of its adveissir
or the media™ Members of parliament, local politicians, govermtse public authorities or public

figures in general have to accept even sharp isriticsometimes expressed in a harsh or hostile’fone

%0 ECtHR (Judgment) 29 March 2005, Case R&%713/01 Ukrainian Media Groupy. Ukraine

1 See e.g. ECtHR (Judgment) 26 July 2007, Cas€@B@68/02 Dyuldin and Kislow. Russia

2 ECtHR (Judgment) 8 July 1986, Case N815/82 Lingensv. Austrig ECtHR (Judgment) 23 April 1992,
Case N011798/85 Castellsv. Spain ECtHR (Judgment) 28 August 1992, Case N2704/88 Schwabev.
Austrigz. ECtHR (Judgment) 1 July 1997, Case N@834/92 Oberschlick (n° 2)v. Austrig ECtHR
(Judgment) 28 September 1999, Case M79/93 Oztiirk v. Turkey ECtHR (Judgment) 28 September
1999, Case N028114/95 Dalbanv. Romania ECtHR (Judgment) 28 October 1999, Case RBB96/95
Wille v. LiechtensteinECtHR (Judgment) 16 March 2000, Case R®144/93 Ozgiir Giindenv. Turkey
ECtHR (Judgment) 15 June 2000, Case R/ 23/94 Erdogduv. Turkey ECtHR (Judgment) 3 October
2000, Case N037698/97 Lopes Gomes da Silwa Portugal ECtHR (Judgment) 27 February 2001, Case
No. 26958/95 Jerusalemv. Austrig ECtHR (Judgment) 12 July 2001, Case N8032/95 Feldek v.
Slovakia ECtHR (Judgment) 7 February 2002, Case 28496/95 E.K. v. Turkey ECtHR (Judgement) 26
February 2002, Case No. 29271/g@¢chand and Others. Austrig ECtHR (Judgment) 25 June 2002, Case
No. 51279/99 Colombani and Others. France ECtHR (Judgment) 13 February 2003, Case Nos. 31085
40160/98 Cetinv. Turkey ECtHR (Judgment) 4 March 2004, Case R6214/95C.S.Yv. Turkey ECtHR
(Judgment) 27 May 2004, Case NKY.829/00 Vides Aizsardbas Klubsv. Latvig ECtHR (Judgment) 16
November 2004, Case N63678/00 Karhuvaara and lltalehtiv. Finland, ECtHR (Judgment) 29 March

2005, Case Nor5955/01 Sokolowskiv. Poland ECtHR (Judgment) 29 March 2005, Case N#&713/01



Journalists themselves however must also accefigm in a polemical tone, e.g. by other journalis

or by politicians’® Also police officers, members of the military, fiakprosecutors and even judges

can be sharply criticised under the protection dicke 10 of the Conventiorf. On many occasions
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Ukrainian Media Groupv. Ukraine ECtHR (Judgment) 27 July 2005, Case 128472/03 Grinberg v.
Russia ECtHR (Judgment) 27 October 2005, Case BBb47/00 Wirtschafts-Trend Zeitschriften-Verlags
Gmbhv. Austrig ECtHR (Judgment) 13 December 2005, Case W86853/02; 66298/QWirtschafts-Trend
Zeitschriften-Verlagsgesellschaft m.b.H. (n°\B) Austrig ECtHR (Judgment) 6 April 2006, Case No.
43797/98 Malisiewicz-Gsior v. Poland ECtHR (Judgment) 11 April 2006, Case NG343/0] Brasilier v.
France ECtHR (Judgment) 18 April 2006, Case N20288/02 Roseiro Bentov. Portugal ECtHR
(Judgment) 10 August 2006, Case NAd040/02 Lyashkov. Ukraing ECtHR (Judgment) 21 September
2006, Case N0.73604/01 Monnat v. Switzerlangd ECtHR (Judgment) 7 November 2006, Case No.
12697/03 Mamérev. France ECtHR (Judgment) 19 December 2006, Case 62@02/00Q Radio Twistv.
Slovakia ECtHR (Judgment) 1 March 2007, Case Bb0/04 Tgnsbergs Blad AS and HaukemNorway
ECtHR (Judgment) 24 April 2007, Case Nt833/06 Lombardov. Malta; ECtHR (Judgment) 26 April
2007, Case N0d.1319/03; 11182/03;olago Mestre and Sociedado Independente de Cornaudu (SIC)

v. Portugat ECtHR (Judgment) 5 June 2007, Case N@979/04 Gorelishvili v. Georgia ECtHR
(Judgment) 12 June 2007, Case R®558/03 Flux (n° 3)v. Moldovg ECtHR (Judgment) 26 June 2007,
Case No0.75510/01 Artun and Guvenewr. Turkey ECtHR (Judgment) 5 July 2007, Case N&31/05
Lionarakis v. Greece ECtHR (Judgment) 12 July 2007, Case N6657/03 A.S. Diena and Ozai$ v.
Latvia;, ECtHR (Judgment) 31 July 2007, Case N8968/02 Dyuldin and Kislovv. Russia ECtHR
(Judgment) 8 July 2008, Case Nx¥659/00 Kita v. Poland ECtHR (Judgment) 17 July 2008, Case No.
42211/07 Riolo v. Italy; ECtHR (Judgment) 24 February 2009, Case 28806/03 Dlugolecki v. Poland
and ECtHR (Judgment) 2 April 2009, Case R#444/07 Kydonisv. Greece

ECtHR (Judgment) 29 November 2005, Case R&088/01 Urbino Rodriguesv. Portugal and ECtHR
(Judgment) 17 July 2007, Case N®949/03 Sanockiv. Poland See however also ECtHR (Judgment) 21
March 2000, Case N@4773/94 Andreas WabV. Austria

ECtHR (Judgment) 25 June 1992, Case 1\83.78/88,Thorgeir Thorgeirsorv. Iceland ECtHR, (Judgment)
24 February 1997, Case Nt®983/92,De Haes and Gijsels. Belgium ECtHR (Judgment) 20 July 2004,
Case N049418/99 Hrico v. Slovakia ECtHR (Judgment) 28 September 2004, Case48672/99,Sabou

and Pireilab v. Romania ECtHR (Judgment) 20 April 2004, Case N&0115/00, Amihalachioaiev.



the Court emphasizethe essential function the press fulfils in a dematic society and it even
mentioned “the duty” of the press to impart, in ammer consistent with its obligations and
responsibilities,information and ideas on all matters of public ietst>®> According to the Court,
“journalistic freedom also covers possible recodosa degree of exaggeration, or even provocation.”
The safeguard afforded by Article 10 to journalistselation to reporting on issues of generalriege

is however subject to the proviso that “they aréngcin good faith and on an accurate factual basis

Moldovg ECtHR (Judgment) 11 October 2005, Case N39/02 Savichi v. Moldovg ECtHR, Grand
Chamber (Judgment) 15 December 2005, Case7BitO7/01 Kyprianouv. Cyprus ECtHR (Judgment) 20
April 2006, Case No. 47579/9%Raichinov v. Bulgarig ECtHR (Judgment) 26 July 2007, Case No.
64209/01 Peew. Bulgarig ECtHR (Judgment) 17 July 2007, Case Bi@278/04 Ormanniv. Italy; ECtHR
(Judgment) 8 January 2008, Case NaB53/03,Saygili, Bilgic and Kurtay. Turkey ECtHR (Judgment) 14
February 2008, Case N20893/03,July and SARILibération v. France ECtHR (Judgment) 1 July 2008,
Case N0.17343/04,Flux (n° 5)v. Moldovaand ECtHR (Judgment) 8 January 2009, Case34@36/03,
Obukhovav. Russia Compare with ECtHR (Judgment) 22 February 1988%5eCN0.11508/85,Barfod v.
Denmark ECtHR (Judgment) 26 April 1995, Case NIb974/90,Prager and Oberschlick/. Austrig
ECtHR, Grand Chamber (Judgment) 6 May 2003, Casel8898/99 Pernav. Italy; ECtHR (Judgment) 30
March 2006,Case N0.32458/96,Sadayv. Turkey ECtHR (Judgment) 2 November 2006, Case No.
60899/00,Kobenter and Standard Verlags GmbHAustrig ECtHR (Judgment) 9 November 2006, Case
No.64772/01Leempoel and S.A. Ciné Rewudelgium ECtHR, Grand Chamber (Judgment) 17 December
2004, Case N®B3348/96,Cumpina and Mazre v. Romania 17 December 2004 and ECtHR (Judgment) 17
December 2004, Case No. 49017/P8dersen and BaadsgaavdDenmark

%5 Although it is not obvious how this “duty” can teally enforced.



and provide “reliable and precise” information iccardance with the ethics of journalisfi. The

satirical characterof a text or a cartoon and the irony underlyinaré also to be taken into accotit.

The European Court has also stood up for othec lssnocratic values to be reflected in freedom of
expression, such as egender equalityln one of its latest judgmentBgdrovic and Vuijrv. Serbig

the Court made clear to the Serbian authoritiesdbaparing an adult man to a blonde woman is not
ipso factodefamatory or insulting. The Court is struck bg #trgument “of the domestic courts in this
connection, as later endorsed by the Governmeat,dbmparing an adult man to a blonde woman
constituted an attack on the integrity and dignify men. Moreover, the domestic authorities
considered such a comparison objectively insuliiitin their society. However, the Court finds that

argument derisory and unacceptabfe.”

3.3. THE RIGHT TO PRIVACY: ALSO FOR POLITICIANS?

® ECtHR (Judgment) 21 January 1999, Case No. 29588tessoz and Roire. France ECtHR, Grand
Chamber (Judgment) 20 May 1999, Case RI®P80/93 Bladet Tromsg and StensaasNorway ECtHR
(Judgment) 29 March 2005, Case N2713/01 Ukrainian Media Groupr. Ukraine See also ECtHR, Grand
Chamber (Judgment) 10 December 2007, Case No. B2%Roll v. Switzerland

> ECtHR (Judgment) 29 March 2005, Case R&E955/0] Sokolowski. Poland ECtHR (Judgment) 29 March
2005, Case Nor2713/01 Ukrainian Media Groupv. Ukraine; ECtHR (Judgment) 27 October 2005, Case
No. 58547/00 Wirtschafts-Trend Zeitschriften-Verlags GmbhAustrig ECtHR (Judgment) 4 May 2006,
Case N0.40287/98,Alinak v. Turkey ECtHR (Judgment) 31 October 2006, Case RkR08/01,Klein v.
Slovakia ECtHR (Judgment) 22 February 2007, Case BR66/03, Nikowitz and Verlagsgruppe News
GmbH v. Austrig ECtHR (Judgment) 12 July 2007, Case N6657/03 A.S. Diena and Ozal v. Latvia
and ECtHR (Judgment) 9 June 2009, Case N95/03,Cihan Oztirkv. Turkey See also ECtHR
(Judgment) 18 July 2002, Case 184320/96 Freiheitliche Landesgruppe BurgenlamdAustriaand ECtHR
(Judgment) 25 January 2007, Case 68854/01 Vereinigung Bildender Kiinstler Austria

8 ECtHR (Judgment) 23 June 2009, Case38d.35/05Bodrozic and Vuijrv. Serbia



On several occasions the Court has observed thattgindividuals and to some extent also public
persons have a legitimate expectation of proteadfoand respect for theprivate life and that they
may legitimately expect to be protected againstgibn of their privacy or against the propagatién
unfounded rumours relating to intimate aspectsheirtprivate life>® Freedom of the press does not
extend to idle gossip about intimate or extra-nahritlations merely serving to satisfy the curipsit

a certain readership and not contributing to afylipulebate in which the press has to fulfil itterof
“public watchdog.®® As the Court has accepted that alsop@esonal reputatiorand the name, image
or picture of individuals, including public figureare part of private life as protected under Aeti@

of the Conventiofi! the balancing between the right of privacy (A&i8) and the right to freedom of

%9 ECtHR (Judgment) 6 February 2001, Case&l®05/98 Tammelv. Estonig ECtHR (Judgment) 28 January
2003, Case No044647/98,Peck v. UK; ECtHR (Judgment) 26 April 2004, Case No. 59320/30n
Hannoverv. Germany ECtHR (Judgment) 17 October 2006, Case N&78/01,Gourguénidz&. Georgia
ECtHR (Judgment) 9 November 2006, Case BW/72/01,Leempoel and S.A. Ciné ReweBelgium;
ECtHR (Judgment) 9 April 2009, Case N®070/06 A. v. Norway, ECtHR (Judgment) 16 April 2009, Case
No. 34438/04,Egeland and Hanseid. Norwayand ECtHR (Judgment) 4 June 2009, Case No. 21277/05
Standard Verlags GmbH (n° 2) Austria Compare with ECtHR (Judgment) 19 September 2Ga8¢ No.
42435/02 Whitev. SwedenECtHR (Judgment) 10 February 2009, Case3¥d.4/02 Eerikdinen and Others
v. Finlandand ECtHR (Judgment) 28 April 2009, Case B@311/05 Karakév. Hungary See also: ECtHR
(Judgment) 25 November 2008, Case R6919/02,Armonienév. Lithuania and ECtHR (Judgment) 25
November 2008, Case N®3373/03Biriuk v. Lithuania

8 ECtHR (Judgment) 4 June 2009, Case No. 2127@@dard Verlags GmbH (n° 2). Austria. See
however the dissenting opinion in this case arguheg the state of marriage of a head of state bman
regarded as a topic of public interest, that thmaurs concerning the presidential couple’s marritge
were circulated were of some relevance and thahalll the impugned text remained within the lisnif
acceptable comment in a democratic society.

61 According to the Court, “private life” extendsasepects relating to personal identity, such asrsgqm’s name

or picture, and furthermore includes a person’ssia and psychological integrity. The guarantderdéd

by Article 8 of the Convention is primarily interdiéo ensure the development, without outside iaterfce,

of the personality of each individual in his reteis with other human beings. There is thereforerse of



expression (Article 10) became a difficult exerciBighly contested, including within the European
Court® The Court has more recently clarified that theenent logic of Article 10 precludes the
possibility of conflict with Article &° In the Court’s view, the expression “the rights athers”
mentioned in Article 10 (2) encompasses the righpérsonal integrity and serves as a ground for
limitation of freedom of expression in so far ag thterference designed to protect private life is
proportionate. A critical statement or a negatiy@nimn about a politician, regarding facts and
behaviour in relation to his public activities, neaduring an election campaign in which he was a
candidate, is not considered to have an impactherptivate life of the person concerned. In such
circumstances the Court is of the opinion thatalfeged harm of the reputation as a politiciandsan

sustainable claim regarding the protection of thbtrto respect for personal integrity under Aeid

interaction of a person with others, even in a jputntext, which may fall within the scope of “yaie life”:
ECtHR (Judgment) 26 April 2004, Case No. 5932048y Hannover. Germanyand ECtHR (Judgment)
15 November 2007, Case NI556/03 Pfeiferv. Austria

2 ECtHR (Judgment) 30 March 2004, Case H8984/0) Radio Francev. France ECtHR (Judgment) 26
April 2004, Case No. 59320/0&on Hannovewn. Germany ECtHR (Judgment) 19 September 2006, Case
No. 42435/02 Whitev. SwedenECtHR (Judgment) 17 October 2006, Case N&78/01,Gourguénidzé.
Georgig ECtHR (Judgment) 9 November 2006, Case N331/01 Krone Verlags GMBH & CO KG. (n° 4)
v. Austrig ECtHR (Judgment) 14 December 2006, Caseg¥83/02 Shabanov and Trewm Russia ECtHR,
Grand Chamber (Judgment) 22 October 2007, Case2N@39/02; 36448/02,indon, Otchakovsky-Laurens
and Julyv. France ECtHR (Judgment) 15 November 2007, Case N»56/03 Pfeifer v. Austrig ECtHR
(Judgment) 14 October 2008, Case N8060/0]1 Petrinav. Romania ECtHR (Judgment) 25 November
2008, Case N036919/02,Armonier v. Lithuanig ECtHR (Judgment) 25 November 2008, Case No.
23373/03 Biriuk v. Lithuanig ECtHR (Judgment) 9 April 2009, Case N&®070/06,A. v. Norway, ECtHR
(Judgment) 16 April 2009, Case N24438/04,Egeland and Hanseid. Norwayand ECtHR (Judgment) 4
June 2009, Case No. 21277/@andard Verlags GmbH (n° 2) Austria. Compare with ECtHR (Judgment)
10 February 2009, Case N8514/02,Eerikdinen and Others. Finland and ECtHR (Judgment) 28 April
2009, Case N®B9311/05Karakdv. Hungary
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For a thorough analysis on conflicts between hunights, including freedom of expression and figatrof

privacy, see E. Brems (edQpnflicts Between Fundamental Rigbdstwerp, Intersentia 2008).



of the Convention. A limitation on freedom of exgs®mn for the sake of a politician would in such a
context be disproportionate under Article 10 of @mnventiort’ The Court has accepted that it can
reasonably be regarded as justified under the Guioveto give more weight to the freedom of the
press to impart information of public concern thanpolitician’s or public figure’s interest in
protecting his or her private life and corresporu#én The Court has also clarified that liability for
insult or defamation of governments, institutiomsother state bodies is difficult to reconcile witte
right to freedom of expression: “a fundamental regaent of the law of defamation is that in order t
give rise to a cause of action the defamatory state must refer to a particular person. If all Stat
officials were allowed to sue in defamation in cection with any statement critical of administratio
of State affairs, even in situations where thecadfiwas not referred to by name or in an otherwise
identifiable manner, journalists would be inundateith lawsuits. Not only would that result in an
excessive and disproportionate burden being plamedhe media, straining their resources and
involving them in endless litigation, it would algeevitably have a chilling effect on the presgtie

performance of its task of purveyor of informatamd public watchdog?®

3.4. MEDIA, NGOS AND CIVIL SOCIETY AS ‘PUBLIC WATCH DOG’

The European Court has made clear that in a demmcsaciety, in addition to the press,
Nongovernmental organisations (NGOs), campaign gsoor organisations, with a message outside
the mainstreanmust be able to carry on their activities effegtyvand be able to rely on a high level
of freedom of expression, as there is “a strondiputerest in enabling such groups and indivigual

outside the mainstream to contribute to the putidibate by disseminating information and ideas on

4 ECtHR (Judgment) 28 April 2009, Case 186311/05 Karakév. Hungary

5 ECtHR (Decision), 16 June 2009, Case No. 38079/66ina Benediktsdéttiv. Iceland See also ECtHR
(Judgment) 21 January 1999, Case No. 2918388550z and Roirg. Franceand ECtHR (Judgment) 19
December 2006, Case N&2202/0Q Radio Twistv. Slovakia

 ECtHR (Judgment) 31 July 2007, Case RE968/02 Dyuldin and Kislow. Russia



matters of general public interest such as healthtlae environment?* In a democratic society public
authorities are to be exposedpgrmanent scrutiny by citizeasd everyone has to be able to draw the
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public’s attention to situations that they considatawful.”® The Court has also argued that freedom

of expression is of particular importance for pessbelonging taninorities®®

Particular attention is paid to the public interiesblved in thedisclosure of informationcontributing

to debate on matters of public interest: “In a derabc system the acts or omissions of government
must be subject to the close scrutiny not onlyhef legislative and judicial authorities but alsatlod
media and public opinion. The interest which théljpumay have in particular information can
sometimes be so strong as to override even a Yegaiosed duty of confidencé” In such
circumstances a journalist, a civil servant, anivisttor a staff member of an NGO should not be
prosecuted or sanctioned because of breach of deonifality or the use of illegally obtained

documentg! The Court has accepted that the interest in piiate¢he publication of information

7 ECtHR (Judgment) 23 September 1998, Case No.8@83Steel and Others. UK. See also ECtHR
(Judgment) 25 August 1998, Case 196181/94 Hertel v. Switzerland ECtHR (Judgment) 28 June 2001,
Case N0.24699/94 VGT Verein gegen Tierfabriken Switzerlang ECtHR (Judgment) 4 October 2007,
Case N032772/02VGT Verein gegen Tierfabriken (n°2) Switzerland ECtHR (Judgment) 27 May 2004,
Case N057829/00 Vides Aizsardbas Klubsv. Latviaand ECtHR (Judgment) 7 November 2006, Case No.
12697/03 Mamerev. France See also ECtHR (Judgment) 29 October 1992, Casé4234/88; 14235/88
Open Door and Dublin Well Women Ireland ECtHR (Judgment) 25 November 1999, Case No. 25394
Hashman and Harrup. UK; ECtHR (Judgment) 20 September 2007, Case5Md03/00,Cetin andSakar
v. Turkeyand ECtHR (Judgment) 3 February 2009, Case3276/05Women on Waves Portugal

® ECtHR (Judgment) 27 May 2004, Case B6829/0Q Vides Aizsardbas Klubsv. Latvia

%9 ECtHR (Judgment) 17 February 2004, Case44458/98 Gorzelikv. Poland

0 ECtHR, Grand Chamber (Judgment) 12 February 2088e No14277/04Gujav. Moldova

I ECtHR (Judgment) 21 January 1999, Case No. 29583fessoz and Roire. France ECtHR,Dammann v.
Switzerland 25 April 2006; ECtHR (Judgment) 7 June 2007, Cse 1914/02,Dupuis and Others.

France ECtHR (Judgment) 26 July 2007, Case No. 6420%@&w. Bulgariaand ECtHR, Grand Chamber



originating from a source which obtained and retnaitted the information unlawfully may in certain
circumstances outweigh those of an individual oreatity, private or public, in maintaining the
confidentiality of the information. A newspaper theas published illegally gathered emails between
two public figures, directly related to a publisdission on a matter of serious public concernpean
shielded by Article 10 of the Convention againgtirols based on the right of privacy as protected

under Article 8 of the ConventidA.

In its Grand Chamber judgment Btoll v. Switzerland the Court confirmed that “press freedom
assumes even greater importance in circumstancegich State activities and decisions escape
democratic or judicial scrutiny on account of theanfidential or secret nature. The conviction of a
journalist for disclosing information considered te confidential or secret may discourage those
working in the media from informing the public oratters of public interest. As a result the presg ma
no longer be able to play its vital role as “pubhatchdog” and the ability of the press to provide
accurate and reliable information may be adveraéfiscted.” In cases in which journalists reported
about confidential information in a sensationalisty’* or in which the revealed documents did not

concretely or effectively contribute to public débar only concerned information about the private

(Judgment) 12 February 2008, Case Nd277/04,Guja v. Moldova See also ECtHR (Judgment) 19
December 2006, Case N&2202/0Q0 Radio Twistv. Slovakia

2 ECtHR (Decision), 16 June 2009, Case No. 38079/66ina Benediktsdéttiv. Iceland See also ECtHR
(Judgment) 21 January 1999, Case No. 2918388550z and Roirg. Franceand ECtHR (Judgment) 19
December 2006, Case N&2202/0Q Radio Twistv. Slovakia

3 ECtHR, Grand Chamber (Judgment) 10 December 2083e No. 69698/0Ftoll v. Switzerland See also
ECtHR (Judgment) 27 March 1996, Case Np488/90 Goodwinv. UK and ECtHR (Judgment) 21 January
1999, Case No. 29183/9ressoz and Roire. France

" ECtHR, Grand Chamber (Judgment) 10 December 20&3e No. 69698/08toll v. Switzerland



life of the persons concernétthe Court accepted (proportionate) interferencetheéir freedom of

expression.

In the Grand Chamber judgment®uja v. Moldova the Court recognised the needpobtection of
whistleblowershy Article 10 of the Convention. The Court noteéldt a civil servant, in the course of
his work, may become aware of in-house informatioduding secret information, whose divulgation
or publication corresponds to a strong public egerThe Court thus considers that the signalling b
civil servant or an employee in the public sectbillegal conduct or wrongdoing in the workplace
should, in certain circumstances, enjoy protectidns may be called for where the employee or civil
servant concerned is the only person, or part aimall category of persons, aware of what is
happening at work and is thus best placed to attidrpublic interest by alerting the employer a th
public at large.” Although disclosure should be mauthe first place to the person’s superior bieot
competent authority or body, the Court acceptedt ween such a practice is clearly impractical, the
information could, as a last resort, be disclosethé public. The Court held that the dismissah of
civil servant for leaking two confidential lettdirem the public prosecutor’s office to the presswa
breach of Article 10 of the Convention, also rdfegrto theserious chilling effecof the applicant’s

dismissal for other civil servants or employeescdiraging them from reporting any miscondct.

S ECtHR (Judgment) 9 November 2006, Case &Y 72/01,Leempoel and S.A. Ciné ReweBelgiumand
ECtHR (Judgment) 3 February 2009, Case 30%99/02Marin v. Romania See also ECtHR (Judgment) 14
March 2002, Case N@l6833/99 De Diego Nafriav. Spainand ECtHR, Grand Chamber (Judgment) 17
December 2004, Case N28348/96 Cumpind and Mazre v. Romania

® ECtHR, Grand Chamber (Judgment) 12 February 20@&e N0.14277/04,Guja v. Moldova See also
ECtHR (Judgment) 5 October 2006, Case WNB881/03,Zakharovv. Russia ECtHR (Judgment) 26 July
2007, Case No. 64209/0Rgeevv. Bulgarig ECtHR (Judgment) 13 November 2008, Case 18d44.19/00;
76292/01 Kayasuv. Turkey ECtHR (Judgment) 13 January 2009, Case 38656/03,Ayhan Erdgan v.
Turkey ECtHR (Judgment) 19 February 2009, Case H@63/04 Marchenkov. Ukraine and ECtHR

(Judgment) 26 February 2009, Case R#192/05 Kudeshkinars. Russia



Especially in cases whemformation is published on alleged corruption, dchor illegal activitiesn
which politicians, civil servants or public instilons are involved, journalists, publishers, meatia

NGOs can count on the highest standards of proteaf freedom of expressidh.The Court has

" See ECtHR (Judgment) 28 September 1999, Cas28444/95 Dalbanv. Romanig ECtHR (Judgment) 29
March 2001, Case No. 38432/9Thomav. Luxembourg ECtHR (Judgment) 12 July 2001, Case No.
29032/95 Feldekv. Slovakia ECtHR (Judgment) 25 June 2002, Case M@79/99 Colombani and Others
v. France ECtHR (Judgment) 27 May 2004, Case N6829/00Q Vides Aizsardbas Klubsv. Latvig ECtHR
(Judgment) 28 September 2004, Cased66.72/99 Sabou and Pir@ab v. RomaniaECtHR (Judgment) 16
November 2004, Case NB63678/0Q Karhuvaara and lltalehtiv. Finland, ECtHR (Judgment) 29 March
2005, Case No072713/01 Ukrainian Media Groupv. Ukraine; ECtHR (Judgment) 29 March 2005, Case
No. 75955/01, Sokolowksiv. Poland ECtHR (Judgment) 7 October 2008, Case H®45/03,Barb v.
Romania ECtHR (Judgment) 14 October 2008, Case 32l34/02 Foleav. Romania ECtHR (Judgment)
10 July 2003, Case Nd4179/98 Murphy v. Ireland ECtHR (Judgment) 13 November 2008, Case Nos.
64119/00; 76292/01Kayasuv. Turkeyand ECtHR (Judgment) 3 March 2009, Case MN.1/04 Bicanu
and SC ‘R’ SAv. Romania See also most Russian cases related to criticigoiiticians or other public
figures: ECtHR (Judgment) 27 July 2005, Case R8172/03 Grinbergv. Russia ECtHR (Judgment) 14
December 2006, Case N9372/02 Karmanv. Russia ECtHR (Judgment) 22 February 2007, Case No.
12365/03 Krasulyav. Russia ECtHR (Judgment) 31 July 2007, Case R5968/02 Dyuldin and Kislow.
Russiga ECtHR (Judgment) 31 July 2007, Case R2683/01 Chemodurow. Russia ECtHR (Judgment) 14
October 2008, Case N@&7406/03 Dyundinv. Russia ECtHR (Judgment) 23 October 2008, Case No.
14888/03 Godlevskiyv. Russia ECtHR (Judgment) 18 December 2008, Case N&8/02 Kazakovv.
Russia ECtHR (Judgment) 8 January 2009, Case34d.36/03 Obukhovav. Russiaand ECtHR (Judgment)
26 February 2009, Case N29492/05 Kudeshkinav. Russia For Moldova and Bulgaria, see e.g. ECtHR
(Judgment) 21 December 2004, Case 6lch13/00,Busuiocv. Moldovag ECtHR (Judgment) 12 June 2007,
Case N032558/03 Flux (n° 3)v. Moldovg ECtHR (Judgment) 3 July 2007, Case R®558/03 Flux (n° 2)

v. Moldovg ECtHR (Judgment) 16 October 2007, Case 36305/03 Tara and Poia& v. Moldova ECtHR
(Judgment) 23 October 2007, Case 128700/03,Flux and Samson. Moldovg ECtHR (Judgment) 12
February 2008, Case N&7294/04,Flux (n° 4)v. Moldova ECtHR (Judgment) 1 July 2008, Case No.
17343/04,Flux (n° 5)v. Moldovg ECtHR (Judgment) 20 April 2006, Case No. 47579RAichinovv.

Bulgariaand ECtHR (Judgment) 6 November 2008, CasetR294/01 Kandzhow. Bulgaria



emphasised that “in a democratic state governethéyule of law the use of improper methods by
public authority is precisely the kind of issue abwhich the public has the right to be informéd.”
The Court expressed the opinion that “the presmeés of the means by which politicians and public
opinion can verify that public money is spent adaay to the principles of accounting and not used t
enrich certain individuals’® Defamation laws and proceedings cannot be judtifieheir purpose or
effect is to prevent legitimate criticism of publidficials or the exposure of official wrongdoing o
corruption. A right to sue in defamation for theueation of officials could easily be abused and
might prevent free and open debate on matters lgfqinterest or scrutiny of the spending of public

money®

The Court’s case law has also clarified that nesp®rting based oimterviews,whether edited or not,
constitutes one of the most important means by lwttie press is able to play its vital role of “gabl
watchdog.” Punishing a journalist for assistingtlie dissemination of statements made by another
person would seriously hamper the contributionhef press to discussion of matters of public interes
and should not be allowed unless there are paatigustrong reasons for doing $oThe fact that
interviews or statements are given by a member pfascribed or illegal (terrorist) organisation
cannot in itself justify a blanket ban on the eisrcof freedom of expression by the media and
journalists. Although a prohibition to publish arobdcast amnterview with spokesmen of a terrorist

organisationcan be justified” the Court has clarified that “regard must be hmthe words used and

8 ECtHR (Judgment) 22 November 2007, Case@4d52/01 Voskuilv. Netherlands

9 ECtHR(Judgment) 14 November 2008, Case 8&05/03 Krone Verlag GmbH & Co (n° 5). Austria.

8 ECtHR (Judgment) 9 June 2009, Case N®95/03 Cihan Ozturkv. Turkey.

8 ECtHR (Judgment) 23 September 1994, Case 18890/89 Jersild v. Denmark ECtHR (Judgment) 29
March 2001, Case No. 38432/9homav. Luxembourg ECtHR (Judgment) 11 October 2005, Case No.
11039/02 Savichi v. Moldovaand ECtHR (Judgment) 23 October 2007, Case 28300/03,Flux and
Samsorv. Moldova.

8 ECommHR (Decision), 16 April 1991, Case No. 15894Betty Purcell and Others. Ireland, 70 Decisions

and Reports of the European Commision of HumantRi@®91), p. 262; ECommHR (Decision), 9 May



the context in which they were published, with awito determining whether the impugned text,
taken as a whole, can be considered an incitengemiotence (...). When a publication cannot be
categorised as such, Contracting States cannotr@fithence to national security or territorial giey
restrict the right of the public to be informed fmynging the weight of the criminal law to bear thie

media.®?

A requirement for journalists to distance themeglgystematically and formally from the
content of aquotation(from e.g. another newspaper or magazine) is eancilable with the press’s
role of providing information on current eventsjropns and idea¥ Methods of balanced reporting
may vary considerably and “it is not for the Courgr for the national courts for that matter, to
substitute their own views for those of the pressoawhat techniques of reporting should be adopted

by journalists.?® Article 10 not only protects the substance ofithparted information, but also the

formin which information or ideas are conveyed or esped.

An interference by public authorities by means wafspcution or other judicial measures with regard

to thejournalist’s research and investigative activitiealls for the most scrupulous examination from

1994, Case No. 18714/91D. Brind and Othersv. UK, 77-A Decisions and Reports of the European
Commision of Human Righ{d994), p. 42 and ECommHR (Decision), 9 May 19G4se No. 18759/91,
J.M. McLaughlinv. UK. See also ECommHR (Decision), 17 May 1984, CaselN$99/84Radio X., S., W.
and A.v. Switzerland 37 Decisions and Reports of the European CommisioHuwhan Right§1984), p.
236. Compare with ECtHR (Judgment) 16 March 200856CN0.23144/93 Ozgir Giindenv. Turkeyand
ECtHR (Judgment) 13 February 2003, Case Nos. 408530160/98Cetinv. Turkey

8 ECtHR (Judgment) 9 December 2008, Case N@76/03,Demirel and Ates (n° 3y. Turkey.See also
ECtHR (Judgment) 20 January 2009, Case2M@48/03Imzav. Turkey

8 ECtHR (Judgment) 29 March 2001, Case No. 3843ZB@mav. Luxembourgand ECtHR (Judgment) 10
March 2009, Case Nd.0129/04 Ozgirr Radio-Ses Radyo-Televizyon Yayin Yapim VitimiakS. (n° 3)v.
Turkey

% See ECtHR (Judgment) 23 September 1994, Casé3$60/89 Jersildv. Denmark ECtHR (Judgment) 29
March 2001, Case No. 38432/9homav. Luxembourgand ECtHR (Judgment) 10 February 2009, Case No.

3514/02 Eerikainen and Others. Finland



the perspective of Article 10 of the Conventfdrit is based on this perspective thatirnalistic
sourcesenjoy a very high level of protection in termsAuticle 10 of the Convention. According to
the Court, “protection of journalistic sources iseoof the basic conditions for press freedom, as is
recognised and reflected in various internationatruments including the Committee of Ministers
Recommendation (...). Without such protection, sesirmay be deterred from assisting the press in
informing the public on matters of public intereds a result the vital public-watchdog role of the
press may be undermined and the ability of thespi@provide accurate and reliable information may
be adversely affected. Having regard to the impaeaof the protection of journalistic sources for
press freedom in a democratic society and the gatlgnchilling effect an order of source disclosur
has on the exercise of that freedom, such a measumeot be compatible with Article 10 of the
Convention unless it is justified by an overridirgguirement in the public intere€f."Searches and
confiscations of journalistic material in order reveal the identity of an informant can hardly be
justified from this perspective. The Court has ddeed that “even if unproductive, a search
conducted with a view to uncover a journalist’'s reeuconstitutes a more serious measure than an
order to divulge a source’s identity. This is besminvestigators who raid a journalist’s workplace

unannounced and armed with search warrants hayemrde investigation powers, as, by definition,

% See ECtHR (Judgment) 24 February 1997, CaselBi#83/92 De Haes and Gijsels. Belgium ECtHR
(Judgment) 21 January 1999, Case No. 29183/8&5s0z and Roire. France ECtHR, Grand Chamber
(Judgment) 20 May 1999, Case NA.980/93Bladet Tromsg and StensaasNorway, ECtHR (Judgment) 3
October 2000, Case No. 34000/#8) Roy and Malauriev. France ECtHR (Judgment) 29 March 2001,
Case No. 38432/97Thomav. Luxembourg ECtHR (Judgment) 25 June 2002, Case N9279/99
Colombani and Others. France ECtHR (Judgment) 27 May 2004, Case N8829/00 Vides Aizsardbas
Klubs v. Latvig ECtHR (Judgment) 19 December 2006, Case 6R202/00Q Radio Twistv. Slovakia
ECtHR (Judgment) 29 March 2005, Case N8713/01 Ukrainian Media Groupv. Ukraine and ECtHR
(Judgment) 7 June 2007, Case W@14/02 Dupuis and Others. France

8 ECtHR (Judgment) 27 March 1996, Case N8488/9) Goodwinv. UK. See also ECtHR (Decision) 8
December 2005, Case No. 40485/8@rdisk Film & TV A/Ss. Denmarkand ECtHR (Judgment) 31 May

2007, Case N@t0116/02 Se’i¢ v. Croatia



they have access to all the documentation helthé@yournalist.®® On several occasions, the European
Court was of the opinion that searches of medigesdf the home and place of work of journalists or

reporters amounted to a violation of Article 1atw Conventiorf?

3.5. OPINIONS, VALUE JUDGMENTS AND DEFAMATORY ALLEG ATIONS

An important characteristic of the Court's case iawhe distinction between (defamatoaylegations

of fact and value judgment&he existence of facts can be demonstrated, #dsethe truth of value
judgments is not susceptible of proof. The requéeirio prove the truth of a value judgment is
impossible to fulfil and infringes freedom of opni itself, which is a fundamental part of the right

secured by Article 10%° The European Court is of the opinion that it i$, o principle, incompatible

8 ECtHR (Judgment) 23 February 2003, Case3d72/99Roemen and Schmit Luxembourg

8 ECtHR (Judgment) 23 February 2003, Case B 72/99,Roemen and Schmit Luxembourg ECtHR
(Judgment) 15 July 2003, Case Ng2B400/96 Ernst and Othersv. Belgium ECtHR (Judgment) 22
November 2007, Case N64752/01 Voskuilv. Netherlandsand ECtHR (Judgment) 27 November 2007,
Case N0.20477/05 Tillack v. Belgium The Court however found no violation of Articl® In ECtHR
(Judgment) 31 March 2009, Case No. 38224/@xnoma Uitgevers BW. Netherlands (see
<http://echrblogspot.com/2009/04/protection-of-juaiists-sources.html>. In application of Art. 43 HC
the panel of five judges of the ECtHR on 14 Sepem2®09 has accepted that the case will be refeortdte
Grand Chamber. See also Committee of Ministerb®fQouncil of EuropeRecommendation No. R (2000)7
on the right of journalists not to disclose theiousces of information 8 March 2000, at
<www.coe.int/t/dghl/standardsetting/media/>; D. Ban, Silencing Sources. An International Survey of
Protections and Threats to Journalists’ Sourc2307, at <www.privacyinternational.org> and D.ovleoof,
“The protection of journalistic sources under fire?D. Voorhoof (ed.) European Media LawCollection of
Materials 2009-201@Gent, Knops Publishing 2009) p. 266-284.

% See ECtHR (Judgment) 27 February 2001, Cas€6858/95 Jerusalemv. Austrig ECtHR (Judgment) 21
December 2004, Case Ng#il513/00Busuiocv. Moldova ECtHR, Grand Chamber (Judgment) 6 May 2003,
Case N0.48898/99,Pernav. ltaly; ECtHR, Grand Chamber (Judgment) 17 December 20@4e No.

33348/96,Cumpind and Mazre v. Romania ECtHR (Judgment) 17 December 2004, Case No. 49017



with Article 10 to place the onus of proving to ttieil standard the truth of defamatory statememts

a defendant who wishes to rely on the defence siffication in libel proceeding®. Formulated in
another way: “a requirement for defendants in deffon proceedings to prove to a reasonable
standard that the allegations made by them werstaniially true does not, as such, contravene the
Convention.®? A journalist, publisher or author needs howevebdogiven the opportunity to prove
the truth of his or her statement: depriving hinher of an effective opportunity to adduce evidetuce
support the statements and thereby attempt toles$tabeir truthfulness or to show that their cante
was not entirely without foundation, constitutediagproportionate interference with the right to
freedom of expressioti In Csanicsv. Hungarythe Court confirmed that domestic authorities $thou
provide effective opportunities to substantiate '®retatements, even if they are to be considered
“gratuitously insulting, offensive and harsh.” Acding to the Court “it would go against the very
spirit of Article 10 to allow a restriction on thexpression of substantiated statements solely en th
basis of the manner in which they are voiced. limgiple, it should be possible to make true
declarations in public irrespective of their tonenegative consequences for those who are concerned

94

by them.

Pedersen and Baadsgaavd Denmark ECtHR (Judgment) 29 March 2005, Case K®713/01 Ukrainian
Media Groupv. Ukraineand ECtHR (Judgment) 5 October 2006, Casel¥881/03Zakharowv. Russia

%1 See ECtHR (Judgment) 22 May 2008, Case N®550/03 Alithia Publishing Company Ltd. &
Constantinidess. Cyprus See also ECtHR (Decision), 10 February 2009, Q¥43e28577/05,The Wall
Street Journal Europe SPRL and OthersJK.

92 ECtHR (Judgment) 14 February 2008, Case36807/03Rumyana Ivanova. Bulgaria

% See ECtHR (Judgment) 23 April 1992, Case N798/85 Castellsv. Spain ECtHR, (Judgment) 24
February 1997, Case Nb9983/92De Haes and Gijsele. Belgium ECtHR (Judgment) 12 June 2007, Case
No. 32558/03 Flux (n° 3)v. Moldova ECtHR (Judgment) 23 October 2007, Case 28Y.00/03,Flux and
Samsornv. Moldovaand ECtHR (Judgment) 3 March 2009, Case MNt11/04 Bacanu and SC ‘R’ SA.
Romania

% ECtHR (Judgment) 20 January 2009, Casel288/06 Csanicsv. Hungary.



In its recent case law, the Court has also appligitle 10 in the digital context and regarding
libellous content on the Intern&tin the case oTimes Newspaper Ltd. U.K. the Court applied the
so-called fnternet publication rul& accepting that the British courts’ finding ofbél by the
continued publication on the Internet sitdé two articles had not represented a dispropoate
restriction on the newspaper’s freedom of expressitie Court did not consider that the requirement
to publish an appropriate qualification to the intt version of the articles constituted a
disproportionate interference with the right toeflem of expression. The Court however emphasized
“that while an aggrieved applicant must be afforgedeal opportunity to vindicate his right to
reputation, libel proceedings brought against aspaper after a significant lapse of time may wall,
the absence of exceptional circumstances, give tdsa disproportionate interference with press

freedom under Article 10°®

In cases where journalists did not succeed to gilieble or relevant evidencéor their (serious)
allegations, insinuations or accusations, the Caacepts convictions and (proportionate) sanctions

imposed by the national authorities as not beingrimch with Article 10 of the ConventidhThe

% ECtHR (Judgment) 10 March 2009, Case N&#)2/03; 23676/03Times Newspapers Ltd (n° }-2 UK.
For other internet-related cases, see ECtHR (Omvisil8 October 2005, Case No. 5446/@8¢rin v. UK;
ECtHR (Judgment) 8 April 2008, Case Nx1.151/04 Megadat.com SR Moldovg ECtHR (Decision), 16
September 2008, Case No. 32792/0&rence Payw. UK and ECtHR (Judgment) 2 December 2008, Case
No. 2872/02 K.U. v. Finland

% ECtHR (Judgment) 10 March 2009, Case Ni¥)2/03; 23676/03[imes Newspapers Ltd (n° }-2 UK.

% See ECtHR (Judgment) 26 April 1995, Case M8974/90,Prager and Oberschlick. Austrig ECtHR
(Judgment) 27 June 2000, Case R@B71/95 Constantinescy . Romania ECtHR (Judgment) 7 May 2002,
Case N046311/99 Mc-Vicar v. UK; ECtHR, Grand Chamber (Judgment) 6 May 2003, Chset8898/99,
Pernav. ltaly; ECtHR (Judgment) 30 March 2004, Case B8984/00Q Radio Francev. France ECtHR
(Judgment) 29 June 2004, Case R#915/0]1 Chauvyv. France ECtHR, Grand Chamber (Judgment) 17
December 2004, Case N83348/96,Cumpind and Mazre v. Romania ECtHR (Judgment) 17 December

2004, Case No. 49017/9Bedersen and Baadsgaawd Denmark ECtHR (Judgment) 21 December 2004,



requirement that a journalist needs to prove thatallegations made in an article were “substdntial
true” on the balance of probabilities, constitutegustified restriction on the right to freedom of
expression under Article 10(2) of the Conventidin some cases the obvious lack of evidence of
published allegations made the Court even decidéhenmanifest) inadmissibility of a complaint
under Article 10 of the Conventidh.On the other hand, the Court has also considéwmd ds part of

their role as a “public watchdog,” the media’s ndjmgy on “stories’ or ‘rumours’ - emanating from

Case N061513/00,Busuiocv. Moldovg ECtHR (Judgment) 31 January 2006, Case 38899/00 Stangu
and Scutelnicy. RomaniaECtHR (Judgment) 14 February 2008, Case 36207/03,Rumyana Ivanova.
Bulgaria; ECtHR (Judgment) 22 May 2008, Case N@550/03 Alithia Publishing Company Ltd. &
Constantinidesy. Cyprus ECtHR (Judgment) 8 July 2008, Case Rd261/05 Backesv. Luxembourg
ECtHR (Judgment) 29 July 2008, Case No. 22824Fdx (n° 6) v. Moldovg ECtHR (Judgment) 16
September 2008, Case N86157/02 Cuc Pascw. Romania ECtHR (Judgment) 14 October 2008, Case No.
78060/01 Petrina v. Romania ECtHR (Judgment) 4 November 2008, Case K2512/02,Mihaiu v.
Romania ECtHR (Judgment) 18 December 2008, Case BB877/04, Mahmudov and Agazade.
Azerbaijanand ECtHR (Judgment) 5 February 2009, Case 42417/04,Brunet-Lecomte and Others
France In some cases the Court found no violation ofcfet10, while it accepted that the applicant hatl n
been guaranteed a fair trial and that there had beeolation of Article 6(1) of the Convention:ese.g.
ECtHR (Judgment) 27 June 2000, Case 28871/95 Constantinescy . Romaniaand ECtHR (Judgment) 4
November 2008, Case N$2512/02Mihaiu v. Romania

% ECtHR (Judgment) 7 May 2002, Case M6311/99 Mc-Vicar v. UK and ECtHR (Judgment) 17 December
2004, Case No. 49017/9Redersen and BaadsgaavdDenmark

% See e.g. ECtHR (Decision) 4 April 2006, Case BB852/02 L4szl6 Kellerv. Hongary ECtHR (Decision)
15 June 2006, Case No. 6928/04 and 692%®tneliu Vadim Tudowv. Romania ECtHR (Decision) 8
February 2007, Case No. 3540/@4lter Zeitschriften GmbH/. Austrig ECtHR (Decision) 21 October
2008, Case No. 20953/06pmasz Wolek, Rafal Kaspréw and Jacegkiv. Polandand ECtHR (Decision)
21 October 2008, Case No. 37115/0@torio Sgarbiv. Italy. See also ECtHR (Decision) 16 October 2001,
Case No. 45710/9%erdens Gang and Kari Aarsted AaseNorway and ECtHR (Decision) 21 February

2002, Case No. 43525/98audiov. Italy.



persons other than an applicant - or ‘public opitiids to be protected” The Court at several
occasions accepted that value judgments, allegatorstatements only had “a slim factual basis” or
that it was sufficient that there was “no proof tescription of events given in the articles waaltp
untrue,” or that the “opinions were based on fadisch have not been shown to be untrtfé The
Court accepted that value judgments and criticism be based on “unconfirmed allegations or
rumours.®® The Court does not accept the reasoning of domestirts that allegations of serious
misconduct levelled against individuals or publergons should first have been proven in criminal
proceedings® Describing an act or behaviour of a politician “degal” is to be considered as

expressing a personal legal opinion amounting valae judgment of which the accuracy cannot be

190 see e.g. ECtHR (Judgment) 25 June 1992, Casé37¥a8/88,Thorgeir Thorgeirsorv. Icelandand ECtHR
(Judgment) 9 June 2009, Case NB095/03, Cihan Ozturkv. Turkey

101 See e.g. ECtHR (Judgment) 25 November 1999, Nas23118/93 Nilsen and Johnsem Norway ECtHR
(Judgment) 28 September 1999, Case 284.14/95 Dalbanv. Romania ECtHR (Judgement) 26 February
2002, Case No. 29271/9Bjchand and Others. Austriaand ECtHR (Judgment) 23 October 2007, Case No.
28700/03Flux and Samson. Moldova

192 ECtHR (Judgment) 27 November 2007, Case 4k864/05 Timpul Info-Magazin and Anghel Moldova
See also ECtHR (Judgment) 9 June 2009, Casé& M®5/03 Cihan Ozturkv. Turkey The Court in this case
however also considered that “there was a suffidectual basis for the applicant to make a critaozalysis
of the situation and to raise questions about éséoration project, since the authorities had diydaought
criminal proceedings against the applicant for bheaf duty”.

103 See ECtHR (Judgment) 25 November 1999, Case2Rb18/93 Nilsen and Johnsem. Norway ECtHR
(Judgment) 29 July 2008, Case No. 22824Fdx (n° 6)v. Moldova ECtHR (Judgment) 14 October 2008,
Case N034434/02 Foleav. Romania ECtHR (Judgment) 14 October 2008, Case 3V@.06/03 Dyundinv.

Russia ECtHR (Judgment) 23 October 2008, Case N#&388/03 Godlevskiyv. Russia and ECtHR

(Judgment) 2 April 2009, Case N&4444/07 Kydonisv. Greece Compare wittECtHR (Judgment) 27

June 2000, Case N@a8871/95 Constantinescw . Romaniaand ECtHR (Judgment) 14 October

2008, Case Nor8060/01 Petrinav. Romania



required to be provel?’ Media applying the standards of journalistic ethic journalists acting in
consonance with the principles of “responsible falism” are strongly protected by Article 10 of the
Conventiont® This does not imply that a journalist must act ampliance with norms of good
journalistic practice in all circumstances in ortlebe shielded by Article 10 of the Conventionaln
recent judgment the Court was of the opinion thihough it would have been “advisable” for a
newspaper and its journalists to have obtained cemtsrbeforehand from a person that was criticised
in the newspaper for being involved in fraud angroper use of public funding, “the mere fact that i
had not done so is not sufficient to hold that ititerference with the applicant company’s right to

freedom of expression was justified®

3.6. PUBLIC SPEECH, ARTS, EXPRESSIVE CONDUCT AND ACADEMIC SPEECH

The high level of protection of freedom of expressfor media and journalists and public debate has
also been applied to interferences by authoritiedeimonstrations, peaceful protest activities, public
speechespr other activities contributing to debate on nrattef public interest. In many cases the
Court found a violation of Article 10, often in aglon to Article 11 of the Convention (freedom of

assembly and associatiof}.The Court is of the opinion “that one of the aiofigreedom of assembly

104 ECtHR (Judgment) 27 May 2004, Case K0829/00 Vides Aizsardbas Klubsv. Latvia See also ECtHR
(Judgment) 16 November 2004, Case B&/67/00 Selistov. Finlandand ECtHR (Judgment) 16 November
2004, Case Ndb3678/0QKarhuvaara and lltalehtv. Finland

195 ECtHR (Judgment) 23 October 2007, Case R&700/03,Flux and Samsorv. Moldova and ECtHR
(Judgment) 27 November 2007, Case #2864/05 Timpul Info-Magazin and Anghel Moldova

198 ECtHR(Judgment) 14 November 2008, Case 8&05/03 Krone Verlag GmbH & Co (n° 5). Austria

197 ECtHR (Judgment) 23 September 1998, Case No.82883Steel and Others. UK; ECtHR (Judgment) 25
November 1999, Case No. 25594/Bkashman and Harrup. UK; ECtHR (Judgment) 7 October 2008, Case
No. 5529/05 Patyi and Othery. Hungary ECtHR (Judgment) 21 October 2008, Case H90/02,Unayv.
Turkey ECtHR (Judgment) 21 October 2008, Case N1.29/02 Isak Tepev. Turkey ECtHR (Judgment)

13 January 2009, Case N81451/03,Agik v. Turkey ECtHR (Judgment) 27 January 2009, Case No.



